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BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* k % %k % *k *x * % *

IN THE MATTER OF THE APPLICATION

FOR BENEFICIAL WATER USE PERMIT

NO. 12123-s76M BY THOMAS BLADHOLM
AND IN THE MATTER OF THE APPLICATION
FOR CHANGE OF APPROPRIATION WATER
RIGHT NO. 9782~c76M BY THOMAS AND
LYDIA BLADHOLM

FINAL. ORDER

* % k % * % %k * % %

The time period for filing exceptions to the Hearing
Examiner's Proposal for Decision has expired. No timely
exceptions were received from any party of record. The
Department hereby accepts and adopts the Findings of Fact and
Conclusions of Law of the Hearing Examiner as contained in the
June 22, 1984 Proposal for Decision, and incorporates them herein
by reference. The Proposed Order has been rewritten for
clarification, but no terms, conditions, or restrictions have
been changed therein, nor have the riqghts granted therein been

reduced or enlarged.

Therefore, based upon the Findings of Fact and Conclusions of
Law, and all files and records in this matter, the Department

makes the following:
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FINAI. ORDER

Subject to the terms, conditions, and restrictions described
below, Application for Beneficial Water Use Permit No. 12123-s76M
is hereby granted to Thomas and Lydia Bladholm to appropriate
5.63 cfs up to a total of 419.3 acre-feet per year of surface
water from the West Fork of Six Mile Creek, otherwise known as
Isaac Creek. Of the total volume granted above, up to 167.1
acre-feet per year may be appropriated for storage for irrigation
purposes, to be stored in four reservoirs, with a_gombined
capacity of 167.1 acre-feet, located in Sectiohs,lé and 22,
Township 15 North, Range 22 West. The remaining 252.2 acre-feet
per year may be appropriated for immediate use for irrigation on
a total of 101 acres of land consisting of 31.8 acres in the NWk
of Section 15, 15.4 acres in the SWYy of Section 15, 27 acres in
the SE% of Section 15, 8 acres in the NE} of Section 22, and 18.8
acres in the NW% of Section 22, 2all in Township 15 North, Range
22 West, Missoula County, Montana.

The waters are to be diverted from the Wést Fork of Six Mile
Creek by means of an existing ditch at a point in the NWxNWYNEX
of Section 2, Township 15 North, Range 22 West, and conveyed to
the places of use and storage through the Scheffer Ditch. The
priority date for the water right granted herein shall be
October 8, 1976 at 12:58 p.m,

A. In no event (except as specified in "B" below) shall the
waters provided for herein be withdrawn from Isaac Creek or T
withdrawn from any irrigation storage reservoir for irrigation
use prior to April 1 of any given year, nor subsequent to

October 31, inclusive, of any given year..

CASE # 223 7*



B. In no event shall the Permittees divert waters of Isaac
Creek into the irrigation storage reservoirs except between the
times of September 15 through June 15.

C. The Permittees herein are entitled to a single fill of
their storage facilities annually and upon such filling, no more
water shall be diverted pursuant to the storage rights granted
herein whether or not water has been carried over from a prior
year.

D, The Permittees shall not divert waters pursuant to the
direct flow rights reflected herein except at times of need
therefore, and at all other times the Permittees shall cause and
otherwise allow such waters to remain in the source of supply.

E. The Permit in this matter is subject to all prior and
existing rights, and to any final determination of such rights as
provided by Montana Law. Nothing herein shall be construed to
authorize appropriations by the Permittees to the detriment of
any senior appropriator.

F. The issuance of this Permit by the Department shall not
reduce the Permittee's liability for damages causeé‘by the
exercise of this Permit, nor does the Department, in issuing this
Permit, acknowledge any liability for damages caused by this
Permit, even if such damage is a necessary and unavoidable

consequence of the same.




The Application for Change of Appropriation Water Right No.
9782-c76M is hereby denied, but jurisdiction is explicitly
reserved over the question of what conditions can be imposed on
the proposed change to effectuate some measure of it. Upon
petition of either party hereto, further hearings will be had on

this limited question.

NOTICE
The Department's Final Order may be appealed in accordance
with the Montana Administrative Procedures Act by filing a
petition in the appropriate court within thirty (30) days after

service of the Final Order.
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DONE this _7 Jd day of Sléﬁﬁ?f;ﬁf\IQBS. o
. Y

S CSINE 4-.
C;jﬂﬁ}«L : al_d

Gary Fritz, Administrator

Water Resources Division

Department of Natural Resources
and Conservation

32 South Ewina, Helena, MT 59620

(406) 444 - 6605
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AFFIDAVIT OF SERVICE
MAILING

STATE OF MONTANA )
} ss.
County of Lewis & Clark )}

Donna K. Elser, an employee of the Montana Department of Natural
Resources and nservation,_ being duly sworn on ocath, deposes and
says that on gzgg&ZZZQCZQJCBG , 1985, she deposited, postage
prepaid, in the”United States First Class mail, a FINAL ORDER by the
Department on the Application by THOMAS BLADHOLM, Application No.
12123-576M Application for Beneficial Water Use Permit and Change of

Appropriation Water Right No. 9782-c76M, addressed to each of the
following persons or agencies:

1. Thomas & Lydia Bladholm, Six Mile road, BHuson, Montana 59846

2. Chris Swartley, Suite A, Century Plaza Building, Missoula,
Montana 59801

3. BAllen & Eva Heare, Six Mile Road, HBuson, Montana 59846

4. Juanita Hirschi, Dennis Sheffer, Joseph Sheffer, Huson, Montana

598446

Rarold V. Dye, Milodragovich, Dale & Dve, Drawer R, Missoula,

Montana 59806

Jack & Delores Shuck, Six Mile Road, Huson, Montana 59846

bavid & Darlene West, Lorrie Burger, Six Mile Road, Huson,

Montana E&84¢6

Trudy & Robert Shotliff, 2526 Gilvert, Missoula, Montana 59801

Mike McLane, Field Manager, Missoula Water Rights Field Office

{inter-departmental mail)

10. Gary Fritz, Administrator, Water Resources Division (hand

n
.

~
.

o oo
. .

del iver)
DEPARTMENT OF NATURAL RESOURCES AND
CONS Wr TON
vy Ltara Atl
STATE OF MONTANA )

} ss.
County of Lewis & Clark )

On this_§i97n‘day of . , 1985, before me, a Notary
Public in and for said staté, personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department
executed the same. T4
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal, the day and year in this certificate first above

iy do € CL

Notary Public for the State of Montana
Residing at _ Helenh , Montana
My Commission expires _{r2l:|

g:;¥gg§§§§§§£ :g#: ‘:1)3153
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The pertinent portion of the Applicant's plans were duly
f%&@ % pub\i;hed three /3) succeszive weeks in the Missovlian, » nevs
t?§117f_plpot of gono:alAc;rcuiation printed and published at Missoula,
s ltonuna. : % . i
. "fbjccilonu to t.hon applications were filed vith the

' pg:mnt of latuul Resources and cOnn:vation by Juanita
l!.uchl. an

.

J'I.l‘\

d Dol'mh“lehottcr. Anon and Eva Buu. Robert

ﬁ-w, L

ettoﬁ 13. '1'15!. n:m. The old

Q_-wﬂf-—n.uq;ag.mu-- R —-wm



,,,,,

_.4.~'!'hc old place of use (the 58.1 acres) was irrigated, but
not :cqulltly and customarily on an annual basis. The

'thpplicant now 1ntonds to customarily and togularly

Tfixrigato'tho aov place of use.




';l. The Applicant is a2 cuccezsor in interest to a 225 miner's
& L pAS tnch tilod zight out of 300 miner's inch right claimed by
R :_; “ffT l aotlco agptopulation with a priority date of 1904.
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Township 15 North, Range 22 West, all in Missoula County. The
Priority date for the rights granted herein should be October 8,
_ 1376 at 12158 p.m,

;frbvidod ﬁhat. in no event shill the waters provided for
-;fho:cin be vithdzlwn from Isaac Crcek or withdrawn from any
,t.lﬂtvoil !o: use prior to April 1 of any given yoar nor
tlébloqucnt to-nctobor i1, 1nc1usivo. of any given year;

o v&tgrt o! Illlc thok into hll ltoraqc reservoirs except between
' th Jt&.n. ot loptoibo: 18 through June 13

"n..

lalnglo !111 ot hil ltorlgo tacilittol annually and upon such
ttlling. no norc wator chall bo diverted pursuant to the storage

tlncqﬁo! nccd thorc!o:o. and nt 111 othor times the Applicant

ulo and othorviso allow luch watc:l to :cnatn in the

B -.‘.

~$ quccttou o! uhat condittonl can be imposed on the proposed change
to effectuate tenc measure of it. Upon petition of either party
hpxoto. further hearings will be had on this limited question.

§



Y

NOTICE
Exceptions and objections to this Proposal for Decision must
be filed with Gary Prits, Administrator, Water Resources

Division, 32 South Bwing, aelano. Montana, no later than 20 days

after service of thla 0:60:.- laid filings must 1nc1ud¢ a demand

for oral arguncnt, ot tho lanc ll wciz’d.
DATED this _J.z:'= day o! m-. m

.« .Department of Natural Resources
X Conservation 22
~ 32 Bouth Bwing
| Belena, Montana 59‘20
406/444-6690
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. APFIDAVIT OF SERVICE

STATE CF HONTARA ;
ss.
County of Lewis & Clark )

Dorothy lunlop. Legal Secretary of thc Montana Department
o! Natural Resources and Conservation, being duly sworn on ocath,

Ses and says that on June e KL ., 1984, she deposited in the

Nited States Bail, a PROPOSAL POR DECISION by the Department on
r.hc Application by THOMAS BLADHOLM, Application No 12123-s76M,
for an Application for Beneficial lratu- Use ?oruit, addnuod to
uch of tln touowtng p.uonl or ngoncuu

Fa. ;n’;ms & nydxa""nudhqxn. Bix nun md. Huson, Montana
é&ntu:r nau luud.i.nq.

2. Chris m:u-yr luuo A,
- Missoula Montana 59801 :
3.°Allen & Bva: luu. ‘Bix me ma. luaon. Montana 59846
l. mh g:l'lcht qunélu IIIOHOI.’, Jouph lhonor. Buson,
LT ‘5. Barold v, ‘ : ich. hh l n-p. nnvor R,
T Missoulw, na: 59006
- 6. Jack & a_nlo:u?th Ky !.: mu lond. Imon. llonuna

‘We t-,‘ :.orrh !u:gor. m Mile Road,
‘Huson, llnnuna 5!04&

« Trudy and Rober t'lhouut. 3826 cubut. luuoun.
“ Montana SP80X. oy
9. Dave Pengelly," iunouu Arn Water uqhtl oz!ice
- (regular department mail)
10. d":;': Williams, l.lnr.t'ng‘lxuln_cr. Dnc,-lehna. hand
VoD 2% T

: snn or uonm )3
& 28
Conaty ot mu & Clark ¥ 3

Oa :uu .EL day of Juao uu'. bof.ou u. n'lotny ruhuc
in and for said state, pououfly appeared no:othy uuuo
lnmuntohthom. Seczetary of the ¢ Department

executed this instrument or the .persons who executed the w .

instrument on behalf of said nmzu‘ont, ‘and amoumg.a g. me

that nch Dopuhent umtod»

lll llln
my ot!lcta: seal,
above written,
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equal to the capacity of its reservoirs for use on an annual

balil. any water :cuain!ng in storage fr:za the Preceeding year

mut be coauidaud 48 part and parcel of the current year's
apptoprhuvc Ihlt. lolely because of the Applicant's
lntcntiou. tho ltongo approp:uuon is

i, 2 u: $k>? B %

-ol." thc utougo lt:qctun'

limited to a single f£i11
l« I-Ln.lnn:nmn Dept. Order, see
1o 112 Mont. 445, 116 p.24

.
Sy
L3 ey

uucltr ot tho dlvuuon \rorkl fashion

,hit* on tlio 'lphoptuuon. tho actual measure
L o) TN "-'#--g- 49’&. i
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The permit gcheme 1q not a replacement for the need of
cdliniltratiou of tightl on a stream according to the priorities
-tho:oon. but :ntbo: merely blocks use that would otho:wilc always
havo to be cn:tailod in light of the existing demand on the

loureo. Il-n.lnn.'.nnm D-Pt-

Ordor. (appeal pending),

,;.‘.

loa!oc dtllnd“ th' Appllcant is nonotholall

=

l—dtvozulonl will hcvo to bc cu:tailod

Ao

aaount t _an lnetaon An‘tho quantity hlsto:toalir u-od at tho
'_;,lchotzat plaoo.'r!hil inc:ollc clnnot ho nuhlunod withln tho
’ttOtler date attondant to tho aalo:ttd ozilting riqht vithout

tnju:r fo the Objocto:o' ;.lt.d rlghta to -atntcnancc ot the

L M e
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stream conditions as of the time of their respective
xs 'aporop'htionl This is su wven though the water demand

_attondunt to the old place of use is cqu&vahnt. for all practical
pu:poul to the water ‘demand at the new place of use. As

uplainod in the ltuchod luoundun. the relevant inquiry is

: futethor the‘lmdon on tho stream will be increased by the
lﬂ;’fi‘ 4 & propolod chlnqt. !hh dceiuoml equation is not

’,#t &

_out,n _aceounung o: hov enc particular area vas

S !‘ho mzlunt'l .vmum on thc hutouc use of water at the
‘ '_glchcuc: placo u pneuuny no ovidonca at all, nut is to

Vg Z,q,%,‘b""_..n&x,.'.-.

: nro mlthor tho_

“thg _lc:u« that was irrigated in

......

”P‘pﬂahhr u:tnuon lyatcn with f
‘wﬁﬁi

ﬂ; " x‘rﬂ‘p v“,w

LA

b«n 'uudﬂ € eho';i;ﬁczfox phco on u annul bull. ‘Because the
X nnl-uu dmnd is only J.oouly thd to tho hhtortc use quuuon,
,auch ovidonec is hrgolr Mto:lu.;n it uu only a cap on the

quantity th;t coud othuviu auntt to tho hutorlc uu
©inquiry, i

O A ARG Al A P s,

to-’ tMs toul pua ot use. 22 -
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The Objector's evidence is more directed to the issue at
stake. BSince the Objectors' lived on the Scheffer place and
observed the irrigation thereof, their testimony is given
considerable wveight. This testimony oltablilhcl that not all the
acreage irrigated at the achoffoi place was customarily and
regularly irrigated, either on an annual basis or across the
years. Instoad. the flood 1rr£gation system at the Scheffer _

--placc novod wnto: from placc to placc throughout the irrigating
-lcllon. lnd IOIO pn:ccln of land were ir:iqltcd in some years but
,'not othozn.fhxn summary, the evidence establishes that all the
‘land ldonttfi;d by tho Appllcant wal 1t:£gatcd at some time, but
'f“not contlngouily lnd :cqula:ly. llncc the Applicant's sprinkler
,,lyltcn.‘;ith Lti lubltantillly 9tnatot efficiency, is now capable
' 01 such continuoul and rngula: 1trigltion, a substantial increase

1n divt:llona ovn: those undo hiltozically will occur unless this

chnngc 1. p:opo:ly eonditlonod. 5
As notod in the attaggod acnorandun (Addendum A), the seminal

A

quontion in chaugo ?tococ ngs 1l :ltlly whether the change can

be appzovod. but :aihor .;at sonditlonl must be imposed to assure

_ thlt thc ehangcd ulo vill not 1n£r1ngo on 1unio: appropriatoc's

J_“f'voltad rights to aaintonanco of th; ltiian condition- as of the
.'*. tine ei théiztlyptoptiaiionl. _This llluo. as the common law

'; ﬁ¥.cou:ts havdfablo;i;a. afttn xoqui:ca lupplononta:y proceedings.
!hll prncticnl rolult findl o:prcllion in the present

prococdinqn. Ihilc the fact o! injury is clear if the proposed

change is approvod nccordlng to the terms thereof, the measure




ot luch 1njury is not. No !1ow £1qu:u or measurements are
b i 'wnuabh u: tho ucoul to qunntuy the measure of iniury in a
BET o ‘_‘_-\u: s\u«publo of oucntlon. M the lttlchld memorandum makes
'-'ch;t{ lucﬁ ndluonl otnetuati.nq the change ‘must be sharply
to coaphunf. the ain of the ndjudlcnuon process .,

doﬂmd »

4

to p:ovun to:

ln adllniunt:lbh stream.
‘:n” least, !uthu proceedings must be had
Mlm ljﬂé”t condui.on ehat will effectuate

o i it

{ 4--,

:Ight to u&uumn« o! the stream

¥ .."" & ,}_j;
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ou n-thi tmdon on the stream
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Use Act, luch ptovisionl must be read nar:owly in order that the
lano 1: not unconntltution&l;y vague. BSee generally Town of Pine
mw. (wyo. 1982), 647 P.2d 1365.

vcn lnlnuinq that thc use ot a aprinhlo: irrigation

Aoty




Thus, the focus of the "conditioning phase” of these
proceedings must on those modifications to the Applicant's plans
that will make its new sprinkler irrigation system function in a
manner largely akin to the old flood system. Moreover, these
criteria must be largely ministerial in nature, so that the
Applicant's ghangod right can be administered in an expedient

_ fashion in Iinc ‘with the other priorities on the stream.

It xa honod that the parties hereto, with the assistance of
the uchnl.cal pononnol o! the Department, can reach a meeting of

‘-tho llndl :oqard!ng p:opo: conditions As explained in the

attachcd lcnotandun, the doctrine o! an historic use is an
ablt:notion dc:tvcd from the constantly varying wvater demands
attondnn: to tho hlltOttc irrigation practices. The present
:oco:d is only lufticlont to loloct a single number out of this

;rlngc to limit future divc:siona hw.— ‘This approach inevitably
hu:tl one party in lone yoarn. and holpl that party in others.

lowcvor, the rolativc ldVlntagot nny not lynohonino with the
actual agr!cultutll paanl a! tho 1::19;&0:.
The purtiol are 1u thc bclt poaltion to ascertain what

:_ condltionl are bost luttod to lclva tholr ovn agricultutll

Snto:oltl. !hut, dtvozlion !Itll cnn hc variod acco:ding to the

“'vazioua sonths caaptlltnc thc historie pcrtod of use, or
. diversions may be tied to measurements of stream flow on an

annual basis. The record discloses some fertile territory in
this regard. The "critical® season for the Objectors is August,
80 perhaps these objectors would be willing to forego scme
measure of their claims in early nonths for greater returns in



August, or Perhaps diversions

conput;ng Partisg In August ¢
of the month,

.€an be rotated betwagn these

O allow each a full

) Innovative approaches

head during part

are possible to tailor the
remedy to the ha:!nun_bonctit of each

Party., geq Senerally,
%M ' dows, 191 coyo,
53, 550 p.24 209 (1976), m*"-m_nu.mmw
Conservation pige., 19 Colo. 65, sso p,

ﬁﬁTﬁ\. & " In the event that no agreement can p
%?’ t ' .*  to this Proceeding can petition the Depa

estion of

2d 297 (1977) .

® reached, either party

rtment to Commence a
hiltlng on the qu

vhat diverigon fate Applicant'sg

s ed to, which diversion rate
34 reflect the 'lvcragoF

: Doctrinally,

shall

diversion associated vith historic yge,

fQT:VODchtotfl Proof
. the Applicant'y failure
L rate o

change, and

the diversion

fthehoxilting1fight that is the lubjoothot‘hil change. In

=tih_llldnil‘l;lé7?‘¥£; 6fd‘fv.f“‘ly ontablilhon thit the

‘~p Apb11cla; ;i| the butﬁiu‘ot the question of the ex
EHE tighe: that ‘sun be o

i

istence of a

Diversion :atil are an integral
" - component of this underlying

interest.
The proof fails

MCA as-z-zn4t4)th.
here for Precisely

the same Feasons that tne
% :'hiltorlo use is 1nn¢alu:|b10. The data of the 8C8 engineer ang
;'_,c - the reference ip the Montana water Survey, while sufficient to
3 ; ,tbrn & prima facie Case, fail in the face of the Objector's
(\ evidence, :lbvovor. because the average

historie use will be less
than the *adjudicated®

flow rate (because the description of the
. |
- ;gg& 12123
his |



right only sets the cap of the appropriation) no prejudice
accrues in light of this disposition. It can safely be ignored

_:6: the pu:posoi‘ot devising conditions.

The "notices of appropriation” submitted by this Applicant do
not lalvlgo thc cvidontin:y failure. B8uch notices do not
lupplant the nood for independent proof of use over a reasonable

yo:iod ct til‘. loc Addendum B, see also Griffel v, Cove Ditch
So., 41 st. ncp. 1 (1984), 79 Ranch, Inc, v, Pitsch, 666 P.2d 21

(1!.3)-
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R ADDENDUM A

_' ummn_m
: A: eonlon law. tho lcaau:o of an app:opttatxon was lranod by

'-thnt quantltr o! wlt.: put to honclletnl use over a.reascnable
pntod'oz ttu. mnu....mnm. 64 Mont. 494, 210 P. 761
ey 'txsza). ’huﬂ. in Ih1Ssnlh.l..llllll_llllx_lhxll_ﬁn‘ 151 Mont.
o i _m. ».24 301 (1968), “the aczonaanc City was enjoined from -
' _-ff rtttzllng 1:3 :olorvot: duztng 1ato su-lnt months where such
o ;if'.dtvo:lxons took lltlt h&nto:icllzr :ollod on by downstrean
o o % juniors. !hc court hold that luch Iato sunner divecsions vere an
; "'oztonsion ot th. hiltottc.dtvotlton p:aeticsc of thn City, and

'.3.; y T

% 'mt ﬂ!.t.tﬁ!. luch O“H : _-7 :
ﬁﬁﬁfﬂ%‘?*%@mﬁwx
..n.lllﬂ.l.ng Of th‘ ““ m

. v#’;' e By

proprtation. cn:a:gonont of the
Ivhthl bt:th of a

app:oprtntion

tho nev ulo..

O A o e
¢ ; 08*%%@“"‘§?§P:t aizhangc ln a po:tton o! a
:1ght htltb:lelxlr‘dovo ho- “ico: llniug to s aq:tcnltu:al

”;,oﬁtorptiso :olultod dn lnc:ollt 1n tho h:stostc ‘consumption of

A
-

‘tho :1ght. !ho cuutt hnld that lueh an tnc:osso in consuzption
¥ SO -'.':osultod in a new npptop:tltiou to the extent of tho increased
;{"i al 'uoc.' See tllo lanﬂ.:;_llll. l. lont. :oz. 100. . 222 (130’)
L‘cfn < . (increase of ulo alouats.to nev app:optlatten). but see

i £ : gamnuy. Bagnsll v. lLemecy, 40 St. Rep. 58 (1983) (adding

/ g ‘ storage to 4£;oct flow cight to extend use not injury).
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The consistent theme of Maadowlakes and Mopforton, supra, is
that this ‘collection of cont:'_ausod records would be of little
uluo or l.mct u i rdpunated a mere collection of paper
unag. buriu muo o: no ulatioulnp to actunl uses on a

g sttui._ '.i'ului.ag eo uonntmu upmuon of use attendant to
g £ du:wﬁu?é}ié?ih & em« o! ut’u :tght contributes to a
'cnatnnud ueocd' of mn eilings. .

m docttgqo ot hutorl.c uu du!oil txu the question 6: the
2 ulntuco o: m unéorrlrinq :uhe only ta tho ncopo of the
| nuuny of eht unllulytng tight. Mjuuutlonl cannot tuutb:l.y
ut uuu on u hou:-to-hou: ot day-r.o-dar bnu. lonco. the ; =
adjudtutud uau onxr ducubu thc_lolt vater that can be }
' clal  sayse v, Joboscn, 33 Went.
DX 3 n?;.u-oxun I.ulnto: may ehu
' his | m ot uo in a drough: year

a0 e

s

. m . _
(no pucipiuuon! .M_f }Ehl udiu thu m custou:y use of the .
\ - PR R -
E® 1y be iuﬂ pmiolnuom. ) i " P i
2 Ikﬁfue”vf’”"ﬂ? \-i = fewm rfm Al ’ i iy
g’:ﬁiﬁ",—..k“
wi’

e EEE ﬂl%x"irc q;"{; Hﬁ;«.. ge

c e *drough l‘p:ue" bed in tho docnc. bat nn
f a5 A "“"E "'{,“'W.Lﬁ&w AR E R ,‘s’%ﬁ&frw Salip Al £; $
bs muount tutou :m toad to tuuu& m dmni on the

“1 7 source tovasa drought. levels by incressing !"“ Bacof wes ot by &

increasing the coaamuon et utor.- see W‘* g

ST Wﬂm&. ‘supra, ThAt is to say, ol

“ Onhtqcmu of a»:cpunuonn ace u!:loctod l! increasing | £
: B ity B o ““ to ‘changes in tln untoue pncuco of
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This principle is reflected not only in the foregoing Montana
cases, but in practically every state adhering to the prior
appropsiation doctrine. See Qliver v, Skinner, 190 Ore. 423, 226
P.2d 507 (1957), Tudoz v, Jaca, 178 Oce. 126, 165 P.2d 770
(1946) , m&:.umnwn 4 Nev. 534 (1868),

'Mmmm. 76 Utah 356, 289 P. 1097 (1930),
Gunndaon 2sxig. Co. v, Guoniscn Bighland Canal Cou, 32 Utah 347,
274 9. 882 tim). Tuaddle y. Winters, 29 Wev. 83, 85 2.200
mw. nnmu.wm.m. 13 wyo. 208,
IR B za (1!000 mnnu._lm 2 Artl. 371, 17 P. 453 (1888)),
: mu._:numh.m. 150 colo. 91, 371 P.2d 775 (1962),
< 4 Wummumw. 129
© . Colo. 578, 272 2.2d 629 (1954), Bascher v, Casaia Cresk Iszic.
. gau) 66 Teano 1, 154 P.2d 507 (1944), Colorade Spsings_v. uat,
126 colo. 209, 249 2.24 181 iuiz:. ‘Enlarged Southside Irrigation
| wm_nﬁm. 116 Colo. 589, 183 2.2d 556
L (1947).° Thus ui':mh of mmu that reflected a concern
ufiijto: thc p:ovcnttea ofh;ﬁ:_bootst:appinglof nev uses to old

.prlo:ttr datc;“ ‘ oqnally lppltcablo undc: tho historic use

B A P

:?doctrtnl.:g‘ffo;enJ-?

e Rt
..-,?: A%

w rho locringa lllltaor undo:ltlndl that some Montana cases -
seen to lpoak 1n & cont:a:y way a. to the applicability of the
hlltetic use doctrlnc to chango p:ocoodlngl. In trzansbasin
‘diversions cases, uontana has loolod tc say that juniors in the
batin of oriqin cannot as a ncttct of Ilw be adversely affectd by

a chaagc in the hclin o! use. ltncc any geturn flows of the

( ’ former use could not be’ oallllblo to juniors in the basin of
\
k. > origin, changes in that ceturn flow attendant to the changod use

CA E # 132123 | -12-
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Y cannot work injucy. W._mnu-um 95 Mont.
a3, 26 R4 70 (1933} NcIntosh v, Gravelsy, 139 Ment. 72, 495
;{_;.zc 186 (1!13’. !hll app:oach ignores, o! course, the factual

annt:y o! Ihnthc: thn:c has bccn an increase in the historic
*"igpo.baltn of ortgta {n order to serve the changed

ﬁiana'cou:tl have conlonly observed that no
1ght eln ldvotsely affect an upstrean junlo:.

See M 101 Mont. 12, 52 P.2d 164 (1938), Qanes
< m Aon k. ‘ﬁ o e
| ;. MAfran, 103 Nont. 384, 62 P.2d 206 (1336 but

. -‘nﬁ
0 i ARES

..“iuprl.r jhtl. o! eeutlc. {s only true if
.not 1nctoallnq his historic use by the
ote to t-natotlnl as a matter of

ﬁ.‘“ i ’:‘: : '» £
”glr'og_totnxn llew disruptions
!ocul oa thn posnt of divo:lion

: ;df % .
1calen1ng appoa:s no-t

‘_ mi u.imn.u -m um:.
mu.mu 13 onh u 6, 367 p.24 058 ums.
!oa: ol adlxatat:atzvo c:cono. Utah lpplt-l the test of is there

f;?-fg eason to bolzcvc that tho 9:0:0006 chanco con:d be implemented
Jf vtthout cdvllso ol!oct to o:lltlng ttqhtl. The nub of this
Tf position tl :otloctod by sone of the ca:ly decisions of this

pecause of the

=,

i
5
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agency, to the effect that an applicant for a change need only

3 - show .thn bis dtvd:nl.on vo:lu are adlinhtnﬂbh in deference to
juio:'l l&ghn to utnunma of the stream conditions.
me. (N.N. 1968),
-'f : 43’ r.zs ‘nq ';;;‘fhe‘u a -mm poltuu._ Thezein, the court
ok hold {t&a;&;t!;a%%ﬂugtu quaaeny mut :mln sacrosanct,

Tl 3 mlmtm i},ﬁ_cl u thu L nn dwut-.nu in the point of

: a'm;;id :A lw tho clunnt a g:nto: quanuty ot vater on

it
ke, 27 i
et

™

£ m:hpeqnnx h uuut th&’utght oz lutao:l.ty in the
ut.' ;n sntu"' a'aa_.:':.'u lneoutstont_uuh nentm hw. See

tM p:oel et gun 1n nove

?ﬁ??¢’ %3 -
own_of. g nz ma 1327
& &3: »ﬁq:d,...‘ s
t nuca oz lu»ly

s Vg
{ PN g ;
{}4';’_‘.‘ B i RN n__' ;

& S

eu p:occu' htmu
m
55 ’Jd C'?

‘hﬁ‘ St

] ane. “rocusing oa"' tn’c' umlnurtug concept. in a change
eg*' SR procndlag tnlmu 'thd doeni uihu tm undominu the
e S judtcul p:oduct. - L g R AT '
454 RER-EIEE : R SRl 'f"
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aouon:, uluwudgug the historic uu doctrine in a change
p:modul «ql-onu m ;.n of the adjudicatisn process to
ot an m:o can be no

»
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gono:nlly. neotutcncn: (second) of Judgments.
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This result is also compelled solely as a practical matter in

effectuating changes of water rights. The doctrine of hisoric

use, although speaking to enlargements of use, is nothing more

than a backhanded way of describing other appropriator's vested

rights to maintenance of the stream conditions. That is to say,

enlargements of use are significant precisely because they change

the stream conditions to the detriment of junior appropriators.

See Quiglay v, MaIntosh, supra. . The doctrine of historic use

gives effect to the implied limitations read into

every decreed

tight that an appropriator has no right to waste water or to
otherwise expand his Aappropriation to the detriment of juniors,
See Neibert v, Rothe Bros.. Inc., supra, Gresn v, Chaffee Ditch
£o., supra, Razmer's Highline Canal, supra, Ranlelson v, Kechg
Ao, Inc., (Colo. 1982), 646 P.24 363, Rominiecki v, Mcrnryce

Livestock Corp., (Colo. 1981), 633 P.2d 1064

We are committed to the rule that the
appropriator of a water tight does not own
the water, but has the ownership in its use
‘only. - (Creek v. Bozeman Water Works Co., 1%
Mont. 121, 38 Pac. 4359; Allen v. Petrick, 69
Mont. 373, 222 Pac. 451; Verwolf V. Low Line
Irz. Co., 70 Mont. 570, 227 Pac. 68; Tucker
V. MNissoula Light & Ry. Co., 77 Mont. 91,

250 Pac. 11; Maclay v. Missoula Irr,

Dist.,

90 Mont. 344, 3 Pac. (24) 2867 Rock Creek

Ditch & Plume Co. v. ll.l_l.!; 93 Mont.

17 Pac. (2d4) 1074, 89 A.L.R. 200.)

248,

Likewise

it is settled by the decisions of this court
that such a right is propecty which may be
disposed of apart from the land on whic it
has been used. (Smith v. Denniff, 24 Mont.

20, 60 Pac. 398, 81 Am. st. Rep.

408, 50

L.R.A. 737 Lensing v. Day & Hansen Security
Co., 67 Mont. 382, 215 Pac. 999; Maclay v.

Missoula Irr. Dist., supra.)

’ CASE # 1223 -
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. 11 (1926, Mm 12% meab. Vo 3NE vt
(1949) . The pattern of use these uvh cepta seive o Asfine Ave
the 'condtuonl of the strean® aubgeguent Ay Apriaber e have
vested p:op‘tty {ntecests in. Because ot Ahe mearviby wi wakmh
{in the arid West, the doctrine of appropriative averile penpei by
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gor the development of water. That im tu say. Vhe ohenbe bne b
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ucnuty u uu t:l.w of vgy.ou against the acu of others in
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o:du to pnﬁtt upiéal hlt.nlh. utu dnolopunt. Ses
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(] lrnop:hton. ud with

: ,:uittetd anuuy
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tand! (g m !aet that

o e . : ‘uu eoainuou:'u nhotau the
. "burden on the strean® vill be chngu by the __,umu

eomum. : m. tqu:u'a‘uoouu‘a"o( tho lon to the
_stzean by m o1 and’ m use xupgotf vely. in accounting cannot
? ; P o ‘Lf.‘i" Ak “\q‘* b

v:opny bo muud m:o tml o! cnuu and douu ace
mludod uo. ‘the underlying oquauoa. ‘Wor can proper conditions
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" (t:uuuh of the hay crop around June 1, folloved by an
i.:tlgnuon ot m gn;n crops around July 1, foslowed by a second
: uunuon of 'tio W czop in Auqust.

13 bc xmm to thou unl that the uehunho:g

g B 3a

(‘um. nmu..mn 39 Mone. 302, 102 P.

;c!&ot th. labu rqul.:unnu

o
-""“",sv -\4«\ ¥

”‘r“'nmd' u d-pond on vhothu '

3 'nut,_ mm pnjudtco

D

‘2."_ 4 h “'I"ﬂ‘ " : r‘r.
¢ use ot lueh ntu canmt affect

;!thc l.ajnuz qnuoa Inum ih

oum uto: uou.‘ :t lmly ni aot nnuab:l.o to them.
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1t should be esphasized, l;mnvo:. that consumptive use is not
the necessary measuce of the quantity that can be transferzed in
all cases. Rather, it sets the minimum level of water that can
be chan«d.' It is puheuy poutbh that an appropriator may be
nhh to Mqo ulthout lnju:y oublnnunly more than he
e nueuung mluﬂld. !hctho: ot not. any appropriator is so
fonuuod uﬂadl oa vhcthc: t.he ntnm glows accruing from his
I'.!onu uu nto tn tu:a dcpcmlod upon by other appropriators.
; mmpuon u aot in uul of itself the legal barometer of the
T :uht to chu«. - Ra thu. 1': is nlcvnnt only as it relates to
i t.lu quutioa oz Lnju:y. %
' Cwlupun use is elltlul bonln. however, pecause the City
hu sade it nuell. m short, thc cuy claims to change only that
nonat oonluod out o! t.hc uchtoubc:g ughu. Thus, whether ot
> nor. the utun nm. M\luu thou vaters percolating back to

£ ﬂsi-ur -"‘

tho strean, froam t.h:& Lchtonbltl t!.ght auglontld gyalite Creek at

g unu ulua thq onsoc't%:{ u_on um vater is immatecial.
“{asue does lpou. lmmro:. of w claims of

o ﬁxmtuym un !:u m oonnuonec of Nuddle
c:«k l.nd tlu lnt unaun. l;nc t.ho cl.u' uv.nionl will be
"‘?'100\ eonuu-ﬂiu to thou users ;:m lxnl.to. they vill gesult in a
et I.uuno in uut at po!.ntl Mnnt:m !roﬁ the East Gallatin
point of ntu:u. nu is 80 maun 'a sunicipal use is |

thonnug less eouuptm than an uucnltu:u one. Although
lawn unung isl uol.: to oqul. i¢ not exceed, the consumption
of c:epl. an the other uses under the ‘sunicipal tubric ace

: 1ikeiy to be only pacrginally consumptive.
R
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The City has used the Blaney-Criddle method of estimating

sumption attendant to the old use. Because of the
of diversiuns, and because of the practical

flows, the nlanoy-c:iddloh

crop con
paueltr ot recocds

| difficulties in measuring geturn

i 5fff§¥: nothodologr ls I l.llonlbll aad uoll-acduptod technique. 30e

]A.nns_lnd_cxiﬁdln noto:nining wa:o: aoqutzcacntl for Settling

Py < 4 Nhto: nilputoo. t llt. lolourcol Je 3! (1964) .

'E*Nv :i ?T !h. ctty o::f!not‘vith thn lcthodology onployod. but llthtr
utiltlcd in oat:clling that methodology. tho City
evoted to

: ln tho duta
unnd that 111 o! thc ac:ca !otl.tlg ‘izzigated were &
in !aet. !o: ae 1oalt two dccadoo. 1/3 of

P asn

"*}f;  ;,' ' -12.12: p:oduceton.
7 ithe llnd vas tlllov.' rhc:oto:c. bocauao the measure of the

linltod by htatottc use, a 1/3 :oduction nust

und.:lytng :1ght 1-
- be made 1n the ctty‘. land balo in tho llanoy-Crdelo formula.

The :csulttng notlu:glant w tgbo further reduced by the
ytea dev oécd tofqratns. Al!ul!a isa

= e

ot ultot.i :gao:inq the historical

.hningxo cut. o! g:atu lnd':oplaeiug 1t vteh double cuts of a
: e

AP ¥ e “"”*ﬁ " *‘t ‘«3,1; 4? _:,’ ?:sa '
vato:-lovt;? lpoelau utll;,gnd to 8 £gnl!1elntly ovo:n:n:o
> .*ﬂ..l._i,:,\:q o4 ).I*- 2 k 2 _i
nlulpt;ouf "’%ﬁ! i 'rL
el RN '

7 coat:tbutton ol :aluzall. !hn etcp :cqul:.nout csttnntod by thc -

;}’ At lllncy-c:tddlo lnthod lult bc roduccd by :ho cone:ibutton of
g?; p:oelpttation :o that c:op need. !hn City :-cognllod this, but
%E % _used a drought yoa: in !ashlontng thlo :oduetton. While the ‘end
’ £ the Rency

Y :olult lny be doac:tptlvo of the conoulptton °

i |

( .
AA@F o 1 2/23



Monforton place in such a water short year, it is not by
" definition chazacteristic of consumption in the average or normal
L‘§'_‘; yOuE, it 8 g
: Al !ho o!loetl o! tho foregoing r!ducttonl is rctloctod in the
'1*Lﬁetonl-ol¢n£nation of Mr. Brown. The only error therein is
ivciaglag th. cltalta lnd gznlu tt:tgntxon :cqui:cnonel and
: utwuf}h lll. lGl'Oll the tu.luuou season. Grain requires

and.hll hiltOlteallr boen gtvoa onlr one irrigation., The

_* ov.:a ;tca_eonnulptten toc gzcln. coxrcetlng for the same, and
;:_QQ;F’i‘h. lothodology clplorod tn lahlbtt 2, the average annual
i cousm;ﬁuon at uu llon!octon phco by the c:op- is 206.67 acce
fiit. (10-38-13-..‘ Icll l..tt -li(lSOIlll)i?l.lll 14.02-12=1,24

ac:c toctl 1.

ftthtlo 10!:.. by lllullng a 9!! ovctlll ot!tczoncy tacto: for

-ﬁ'5 Ltchtcubo:g'; txood tr:tgnttou practtcon, thc:cby arciving at a
g:ons dlvozlcon :ato from tho noe 1:tlgation :oqui:oncnts. The
Applieaat thca aslulod that 35\ oz the dt!!o:oaco between the

-”;' gtonl divo:laon lad th- a.t lr:tgctlon ltqultllontl would be lost
te such thlago a8 ovaporaeten. paan:s excluding crops, and deep
percolation.

CASE # 12122




The 558 ot!loloncy !actor wvas a 'ballpnrk' selection with no

i Ladlvidull xogl:l for tho pacticular circumstances attendant to
" the c:o:cilc of the Lsehtoabc:g :Sght. Nonetheless, I accept it

\}.’,

iiﬁmrtw : gctlnttlr bocaulo gnr prejudice accrues to the
i 3 :'g cgnelnd. gonerllly that

~§;vc:tod’9ut o!'th. cottonuood Canal, a

G |

lozvlni ‘hnr ;aoli.,‘!icthor or noc Lichtenberg

o b

f;h; Ltehttnbo:§
e < | S

P A

'au ol.d mar on m mm mmn m:q 15 ot ooh mp in

dcaidlng tha hiltorical IOlsol ngltalu. hecein. . x conltruo the

ftltudy. th.co!oto. to :told Il lvatho !tiuzc ter losses in the

-'vficalxnttu vyllcr, ssneo lolsoo eut of the ditch are minimal, and

ASE # /003 : .




linco the Jones place is relatively adjlcont to the source of

auyply (thotohy indtcattng that thc lands underneath will be at
least pn:ttallr latu:atod). I concxudo that 108 of the

tao!!tcicnclec assoclatod vtth tho ditch system will be lost to
tho louzcc.ozﬂlupply._i*

i ;;E_-.— PR

? aqui:cnnnt. vo atttvc ot a 506.08 9ross acre feet

i % ‘Q?}!hul. tho total hicto:ic consumption associated
2 vlth tho &tehtcnborg :1ght 1l.301 acre feet per annum. Over a

'\.i}"

. torey dq puioa. 1¢ would take a 3.8 cfs flov to divert 301 acce
toot. :hu.. thc cztr s -neitlod tc 3.0 cfs not to exceed 301

?«{;g\ T AT ity
Illr. thc lt:tgittou o! tho uontorton or

'ﬂ‘ﬁ_) 7 " *Y" 7

e e }gﬁfoygh??figtqﬁ;tr ‘a:tod signaticnntly ‘depending on.
.A!veltnnttc !lctORI. 1nalud£nq tcnpczatura aad proctplta*ion. the
 unto: avntxlblo 1a tho lou:co o! supply. aad tho Banagement
docisionl ol tho trttgltorl. !nelc tacto:s govo:ninq the

~ historic vator use, hov.o:. v(ll.bo lupplantod by new criteria
that will govora tho ctty'l ctvorltons. 8ince the pattern of

need for a luuiclpox use vacies lubataatlally for that of

ﬁ\:



ageiculture, it is nocolcary'io condition the new municipal use
ir. such a fashion that it parallels the historic pattern of need
tb: agriculture,
- On :hic cecord, Lho only feasible way of making this
tctpal cight tunc sON as an ag:icultural one is to look to
avctlgc uato: years and the characteristic land management
- schese.. ) mnm._chmh..um Lzunning ten year
_lm;qtl. 'l'h.u'. 1n th. above u\ny-u. wet years and dry yearcs

- 8z iine:od lu tlvot of average years. On this record, this is
}hgﬁo éhlr tousiblc way of def.nirg Lichtenberg's property interest
%‘1§h010ne 1n hll :ighz to lll. in contzact with the Objector's
‘S'Wfﬁioparty tntorostl in nnintununeo of tho stream conditions.
y:jiﬂhtlt a more lOphil’iClt.d app:oach is pcllibll in this diversion
: '(cerrolatiag dtvornlenl with lnowplck condittonl}. the record is
";aauttfctont o dotaagﬁquh a ronodx

.jﬁ; ;Ult as avo:agcﬁzoudiélons koynoeo the physical aspects of
fv.ta: doqand, eha:acto:llttu ol lvc:ago practices of land

g el ¥ «‘-‘qﬂ’
; _nlnagonnat cont:ol tho blll !o: uato: d.nand. It is clol: fronm
: T

o

jthc_cvlacri.
'i.ttcaat p&sc hll olilinatohwtaliow and pushnd hay. However, this

thnt !:fﬁﬁtchganbgtg“ln ae lcalt some years in the
'7*i:ptacelco Ull not charuct-rllele of the Monforton place over the
long tern. : '

It Ll. of eﬁuiio, evident that the rights incident to an
ayp:optlation.lheuld not be t.ld-lo nacrowly that the flexibility
necessarcy to a successful tarning operation is frustrated.
However, it appoill‘l:on the evidance that the Monforton place

was .2 grain-oriented enterprise through a substantial period of

-:o-
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time. Grain pProduction wasg linited, however, by Asca Standards,
Presumably attendant to Some sort of pure Support program, This
enterprise cannot be changed now to an intensive hay System, with

l;zn.._:._x.x.gx. 44 Ore. 193, 78 p, 401 (1903), Qliver v,

Skiznez, 190 ore. 423, 226 p.24 507 (1951).

nnndi:isninn_chlnann.zn_xiald_an;naas

AS noted above, iolonan'c 4pPlication for o change of water
tiéht Bust be denied in Part because it woulg otherwize
constitute an onlarjouont of use to the detriment of the
Objectors’ rights to maintenance of the streanm conditions, 1p
effect, this conclusion reflects the éo:ollary that the proposed
uge éannot be Protected by the original Priority date attendant
to the old use. The inponding question ig Whether the losat
increpent of Use can te reflected by a pPriority date
corresponding to the time of £iling, . .

‘ Change p:ocood;@gn iud»non Perait ptoco;dlnq-larl statutorily
distince, with dit!oéinq siandatda §overning each. Compare MCA
85-2-311 wiep NCA 85-2-402. As such, it seens clear that one
cannot, at the minimum, be avarded the substance of 4 nev water

issuance of Such a permit, Any other Tesult puts form over
Substance, and Subverts the legislative intent inherent in the

=31-
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provisions providing for a nev wvater use permit. Thus, the
inquiry herein is limited to the question of whether a water
right with a new priority date can be assigned that increment of
water use claimed by Bozeman in its change that corresponds with
the September 13 - Octobc:'ls pcriod.l No present need for water
has been shown at any other time within the time of use proposed
by Bozeman 15 its change application. Thus, even though present
need ltlitntical do not bind Boseman in its attempt to secure a
po:!oceod tight (although Boszeman cannot divert pursuant to that
right until thc:. is a present need), the change application
cannot be condlttonod to achieve the practical effect of a new
water use permit in toto without a frustration of tbe legislative
1ntont reflected in MCA 85-2-311.

rho larger question is whether a right resembling & new water
use permit can ever be yiclded by conditioning a change
application in view of th. distinct statutory standards, Close
analysis dictates that tho:o ace no p:actical reasons why such
results cannot flow !:ou a chango p:ocoodinq. so long as the
statutory standards !or & nev vater use are respected.

~ Cectainly the publlc notzco givnn of the pondoncy of this

changc p:oec-dtng p:csontl ne :oal obltlclc. Al:hough the notice
of Boseman's applicatlon for change obvioully does not indicate
that Bozeman seeks a hev water use permit, it does give notice
that loaonln claims the jdentical use under an earlier priocity
dato. lincc no complaint could be lodged as to notice if the

change was approved according to the terms thereof, it follows

-32-




that no complaint can be heard if the water use proposed is
granted with a more junior and hence inferior priority date.

For these reasons, rather than relegate Bozeman to the
cumbersome procedute of refiling a nev use application with this
agency, ptovllloa hil been made in Bozseman's nev water ui; permit
for a loptclbor 18 = October 18 use corresponding to the amount

“ffri'ol ptolcnt acod du:ing suhe p.rlod. The findings and conclusions
W cato:od in :oopoet to Bozenan's nev uat.: use permit embrace the

£
S

-ff_quanttgy BG vatcr n.cdod durtng thia aotlod.

2 At connon lav. ‘the burden of 9:00! on the question of injury
to vcltcd tlghtl to naintonancc o! the stream conditions was

unaquivocally on thc conplaining objocto:s. See Holmatrom Land
R - 13311 ‘Por thc :calonl contlznod in Addendum A
(xntorzocutorr Ordit. Ia cc loavcrhond Pacrtnership), the Hearings
l:antnnr d.to:lia.l~¢hat thh unlta:y system provided for in the

.,, -Pﬂ,ljl.

nontana lhtct Ul. Int to dotornln. change of water ctight issues
1npllcttly :oqutt.c tht tho bu:don ot porluasion be on the

BAg 2 o

ge ol vata: :1ght. wtah 4 burden o!

2 L X g e
prodpctlon oné;cdl’ObjootOt to lhov tho :ypo and character of
lnjurr tho pcopolod chango th:catonl.; (It is 1ntoro|t1nq to note
“in thtl gonorax tcga:d that virtually every appropriation state

wlth similar chanqc procoodingl allocates at least some measure

of tho hu:dcn of prcot to thc apilicant for a change. See

generally, mmu._nm_m... aupza, Esdezal Land Bank v,
nnxnn_Cnntxlx.lel.znl. 54 Idaho 161 29 P.24 1009 (1934),

«}l=




——

osvell v. Reynolds, 86 W.N. 249, 522 2.2d 796 (1974), Qliver v,
nun:. 190 or. cn. ae P.2d 507 (1951), nm:_z._lulnhxm
l'l l:luh 104. 48 r.za m mss.)

The auocauon ot tho bu:don of proof is not utorial in the
pnua\r ct:cmunco. hannl. A8 nat.d elsevhere herein, the

' ;flﬁ.é"" ety :
2 uhout objoeuoa. me ducubcd the -

Only
il *"‘%“ e 3
gn hgu. Mumu‘nh d:m thcn!u- u at 1nuo. xn such

r (..-_t,, ﬁ“ .H'w, Sl 4““,%-‘, :,.

utnuuy uhct “'“gﬁ;’ *
i Vi i » e 3
Z !ho aeh uc-nio; ig em naonx obu:nuoa is luduo

i VO
c:nl ané loy Dtuh l:mntl tlnt Boseman has failed
";to -aon :hne it is thn auao "o! the hich:nahorg rights. To this

e 'F& '"f- R Tent ) W

'.Objoctoz uopow 'ovﬂom' eoulilunq of certain
s 9, ;uyﬁagfa:iw i'!g i ”a“%?* W

thc 1 qatmt%ﬁitgﬂét

AER AR A P e »}wﬂ*

- ‘i.’u.d " g~‘v~4.._f

3 'emqu. u om lppuu m p:nupttoa mt onl.y an upms
gl 2 .'nu:nucn of water :l.ghtl is o!!oct!.n to uvo: such rights
$Ya - from a ooavqnnu of tht !uohou thq ace lm:nnant to. 8See

m 85-2-403, mnm.:._nnm. tun-

.".‘.

\w\ ity .' | -34-
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HBowever, the existence of a water right more closely

A
2 R el g
;
;i v
j

dovetails vtth the on:udinq question of injury than does the
subu.dtuy issue e! uhotho: the pn:ucuh: applicant is the one
authortud to uko r.ho change. As ucvloully noted, o:pnnll.onl
_-o! apnop:iauonl o!ton work mju:y to property intecests of
) ‘oth.,u ta nlgg-um u :ho ltuu condttl.onc.

5, g“é%;?zh( f’%"i s ‘i’ uﬂ_“‘
: :.,t_il# “%? l_PPllclnt luu tu !act a nev use to the
the fa ilLIu of proof.

m uigeﬁbly :qul.nd zo: the original

49

P R *S“ R b
lammi_guou u Ilt u m nmonutiou. In short,
vk -r el O b ? lz

cautgcuuu o! antoprl‘ uonl vott nev pr:e: ties to offset

1 “"i"’auuon ot Iml. ut_lo to thc ught asserted involves
in:lnx: to oﬂuu. hounr. u’".u oa:g {f the applicant has no
4 ’“5'-"'”-' { \ /o TR

uu. u Ill e: nﬁgfoi u- amouuuoa. and only if the

i‘" Sow s Pk

¢ inte t_‘ _ uuuln tht !nm u. bozou any

: ﬂh R T |
Muu% can occutv -’-’;

Fogigre fin SRS 8 Gl

thuo u tl appnont t.ne uno:!.nq the state of
: uuc m hu«l thc dlngot ot paper :uhts lludovlaku was in
-"":'p.:t g:ounM on, t.hh oonduion is endeaic to circumstances

,_vhcn uo .djudicltton hu dcnmd tho nado:lying interest in

n:l.suou to the ﬁ;ucnla: lpptopcntu. It does not of itself

1 .
- . A .
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argue for adainistrative jurisdiction over issues completely

beyond the expectise of tha participating agency. Change
proceedings ace by their nature 111-lu1t/od to quiet title.

Wmh supra. luolutlon of the ownership issue

involves issues md pononl nll beyond the purview of

ntu-:ohnd uttou. :
_It tl,oaough that the Departaent not compound the

ult?l xm to tlu nto: courts by perpetuating the same

g
4 "-"\aﬂ?—‘.

amum mt monduod the need for such a state vide
! ﬁul. u is lmopunu that Boseman be required

b B '*))"‘1,1"'-4. :
;u luthontr ovc: t.ho gight asserted herein to tho

ndjudciuen nco«duuc. '!ho proper "forua® for such a showing
u tho nto: ught. tnnotor p:ouuenl. See MCA 85-2-421, et
uq. ‘!!ml. Bozeman, n a conduion precedent to the exercise of
tho rlghu p:evuod !o: ho:un. sust file sufficient water
tunll-: foins to eonuce its uuo to a statement of claia
dcelocung the :uht unttod ho:oin. This condition, along with
the qul.uunf. o! ptoo! of a utu :ight that can be changed,
vul go ll: to nhvhto thc utuu o! tho problem the objectors

e -



Izansa-RBasin Oiversion
It wvill be noted that Mogeman's contemplated uses involve a
'*;.ttana-bnnln diversion, albeit of modest dimension.
l.ﬁdivltt vaters out of Ryalite

Bogeman will
or Middle Creek and ultinatoly
tznnlport the vater so dlvo:tod to the Bast Gallatin drainage.

ozhibttod @ vary treatment

A eg;cxyiug'thlt 'watctl prt-atlr beloag in the watershed
- Pl e
1

IR . B

m‘n.‘w. 3
J'V 6§ghgﬁo£lncbxholp in dototulninq vhat a’
‘ 'bugneaoq. see gcnorally,

e e T

15, 2 A
. ,tgatuxo.

PR -t
B ey

o dnvolop-ontl tl reflected by

- some ! ” one, .xfutu:o dtvolonncnt.
PRI S 'fi}-"'.. '_""‘-( 5 ) r.
'loccnan'l chango e.kol no IOI. i&au vhae hal already been

htltortcallr connunod vtthiu tho bllta ot origin. Por these

teasons, loscnln'l tzanl-b&lin planl are explicitly authorized.




e : * I note in passing that such dictum is othervise incorrect

: even if the exclusive focus is on return flows. The
cessation of return flows by a change may de tive a
downstrean senior of his supply, thus prompting a call on a
junior upstream from the changed right.

In effect, such a change eradicates a dovnstrean ulbutu{
insofar as the upstreasm.junioc is concerned. See generally,

. » 47 Colo. 8534, 107 P.
1108 (1910)., SR 0

' Indesd the structure of the Nontana Water Use Act serves to
~ 4llustzate the complementary nature of the different

. proceedings. The adjudication procedures are designed to

- .confirm and describe all rights existing as of July 1, 1973,
“-in accordance with the lav then existing. See NCA

7 U g8=2e103(7), NCA 85-2-212, NCA §5-2-221, NCA 85-2-224. The
RS- , mh provisions are designed to take over where the
: adjudde -leaves off, That is to:.say, the permit/change

ceedings are intended to pcevent the further development
of the chaos that the'need for: a state-wide adjudication.
Pucther, since the only question herein is one of whether the
historic use limitations should be given effect in this
: adninistrative proceeding, the constitutional command that
i " existing tights beconfirmed and cecognized, Mont. Const.

S5 Azts IX, Sec. 3(1), is not trespassed on. Procedural changes

., that implement the law existing on July'l, 1973, do not
. “_affront this puvul.on..:«nnﬂ;u_nm. 39 St. Rep.
L 460, 642 P.28 101:-;(1!_'3). i ks e
e ST T R TN R R : STy
ey Tt RO 21n.toa-ll'ugtnud herein as to the validity of Hoy
‘Ditch Company's "sucplus® water claim. - Other objectors wvater
_uses are sufficient to trigger -the scrutiny herein. Thus, no
- opinion need be expresseéd as to vhether the repeal of the
- statutes restricting appropriations on adjudicated streanms
- tevived othervise ponconforming vater uses, see generally,
(19 » y 'n, 167 Mont.
210, 537 .24 325 (1975), or vhether Eyalite was ever an
_adjudicated streas within the meaning of such statutes. 3ee
Stone, Are There Any Adjudicated Stzeams In Montanal, 19

Ronte Lo ROV APo s ™, - o of allytendt G -
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ADDENDUM B

A i (RP=1) A copy of a contract between liontina Power
YR » Company ané¢ the Buresu of Feclamztior.
'“*-'i ; ‘g’ : (BR=2) A hydrograph of Nissouri River flows at the

Canyon Ferry facility rcfrc:ertiug quartities
of water stored at any given time at Canyon
Ferry together with a direct flcw rate of the

Missouri River.

(BP=1) ' A :uﬁmazy of the spill periods at Canyon
\ Ferrcy.
(BR=4) .- A hydrogreph showing average net inflow into
">.. .7 . . canyon Ferry Pesorvoir from 1554 through

-".1930.

Tho autclu's o:hibitl wcro :oceivcd into the record.

" ;_: _.,u} Rk

" The Dop&rtnont tcndc:ed a oinglo exhibit, to-wit:
.-nunc-ll ' An Anclaysis of Water pvaialbility on the

; - nissouri River above Canyon ferry Reservcir
prcpa:cd by a Dopnrtment employee.

%.

PRELININARY MATTERS
il "l Thc Hontana Powc: COnplny p:opounded certain "totices of
App:op:ia:ion' which 1:: claimod to uvidnnco this erntity's rights

'@ to tho uso ot thc witcr fosource. Theno uoticen have not been

tnby doniod ptobattv ezf;c'

-re-
v- »‘). o

_{;ze'prina Eacic evtdonc: nn to the nattcrs ns:c:teé therein by
vlrtuo o! rcv RO=810 et. seo. Vhila the:e p:ovinionu heve been

repealed by the !'orntena ?lter nlo ret, bLich 8'- =171 (1981) <=t

cec., the Iegislature most probably intenced to sbrogate only the

=
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e



bzprocdﬂprns detziled thereunder for evidencing the appropriate

214)

e
So. -l

.. ,right; Sco canorally, Momt. Const., Art. IY, Sec,
' = would be inconcruous to elimina“e the evidentiary benefits of

;‘ptppetly filed appropriative claims &t precisely that time that

fnnxxnx_x;_:inslsx 20 Mont. 250, 50
, 126 Hont. 272, 2¢7 2.2a 656

;12. $2 P.24 164 \1935). Indead,

of u -“tving hu:uy. Calahan v, tewis,

it o

p:ovidina £or tl:e ﬂnng ot 'noticec ot lpproprlntion ac en
irtoqul Bert the:oof. _m _n,n_z.m 45 llent. 254,

*

12? r. 87 5 tl"l?): w. Cupc. ?C" £r=£13 ic
44- -y i - ? - <
: ! -5- ;
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tho prolcnt :111ngs. as that statutc conﬁnnelated=

1n existonce upon Lhe o!!ec:i-u

_ watcr tiqht. e ; 58,
:tvclll tha: lomoto: all
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